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In the Court o! Appeals of the District of Columbia. 


No. 2268. 

Cuno H. Rudolph et al., Appellants, 

vs. 

Anthony J. Mosheuvel. 


a Supreme Court of the District of Columbia. 

At Law. No. 51824. 

The United States on Relation of Anthony J. Mosheuvel. 

Petitioner, 

vs. 

Cuno H. Rtoolph, John A. Johnston, William V. Judson, the 
Commissioners of the District of Columbia, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, m the above-entitled cause, to wit- 


1 


Petition. 


Filed January 4, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51284. 


The United States on Relation of Anthony J. Mosheuvel 

Petitioner, 

vs. 

Henry B. F. Macfarland, Henry L. West and Spencer Cosby 
the Commissioners of the District of Columbia. 


To the Honorable Justices of said Court: 


The petition of Anthony 
follows: 

1—2268a 


J. Mosheuvel respectfully represents as 
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1. That he is a citizen and reH.Icnt of the District of Columbia 
and files this petition in his own right. 

2. That on to-wit the 17th day of October, 1896, petitioner was 
appointed as a fireman in the service of the District of Columbia, 
under the Fire Department of the Government of said District, in 
the position of private in said service; that he thereupon assumed 
and began to perform the services belonging to such an appointment 
and pursued the same continuously in the capacity of private until 
the 1st day of July, 1900; that thereupon your petitioner was pro¬ 
moted, by official orders, to the position of Lieutenant in the said 
District of Columbia Fire Department, and held said position until 
the 31st day of August, 1905; that thereupon your petitioner, by 
and through official orders, was duly appointed and qualified as a 
Captain in said Fire Department, and duly and faithfully per¬ 
formed the duties thereof. 


2 3. That while in said sendee of the District of Columbia 
as aforesaid, your petitioner was required to pay into the 

rel J e * fun(1 said Fire Department, the sum of One Dollar 

($1.00) per month out of the salary payable to petitioner, and did 
make such payments to and under the provisions of the Act of Con¬ 
gress, establishing such relief fund organization, until and including 
the entire service of petitioner in said Fire Department, to wit from 
the 17th day of October, 1896, to the 31st day of August, 1908. 

That while in the said service and while holding the position 
of Captain therein, and while in the line of actual fire duty, at a 
fire m the District of Columbia at a point on Seventh Street, between 
llonda Avenue and Pomeroy Street, and while in the faithful dis- 
?u aT M? his duty as such Captain in the Fire Department, both to 
the District Government and to the citizens of the District of Colum¬ 
bia, petitioner received serious and permanent injuries, whereby he 
became and now is permanently disabled for the performance of 
manual labor and wherein and whereby he became entitled to by 
reaso .^ °f su °h injuries, the pension of Seventy-Five Dollars 'per 
month allowed by law, beginning at the time when his salary was 
discontinued by the Commissioners of the District of Columbia, to- 

6. That petitioner’s injuries were the following: A severe crush- 
mg fracture of the left leg at, above and below the an^ jdnt 
whereby all bones of leg and ankle were crushed and broken also 

r^* DJU 7r° nght kg; and !!“?■ as a resu]t of ™ch injuries caused 
thereby, petitioner was compelled to take treatment in a Hospital 

for a long period of time and at great expense to himself- 

3 and when said treatment was finished and petitioner was dis^ 

,arged from said hospital, he remained and still is per- 

manenUy disabled from manual labor and disqualified for earnme 
a livelihood by reason of the injuries herein set out, which injuries 
were received while in line of duty for the department, as afoiisaM 
6. Petitioner is informed and believes, that while he was underi 
going treatment for the above injuries in the Hospital aforesaid and 

tlin^tw r rTle ™ be r° f 11)6 Flre Department in the position of’Cap¬ 
tain thereof, and without any notice to him of their purpose so to 
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do, and in utter disregard of his rights for the relief pension there* 
inafter set forth, and without the least reference to his physical in¬ 
juries, and without a hearing, and for no sufficient cause or reasons, 
the defendants herein pretended and attempted and actually did, 
enter of record an order dismissing this petitioner as a Captain in 
the said h ire Department, for an alleged reason that petitioner had 
not maintained discipline in the Company over which he was the 
Captain. That said order was in derogation of the rights of peti¬ 
tioner, under the Act of Congress aforesaid, and the said defendants 
were without authority to pass an order to in anywise affect the in¬ 
terest and rights of petitioner to the pension aforesaid; that peti¬ 
tioner has repeatedly demanded of the defendants, through the said 
Fire Department, that they grant him the pension aforesaid and that 
on to-wit the 29th day of December. 1908, petitioner, through his 
counsel, again applied to the defendants, the Commissioners of the 
District of Columbia for a pension for relief during his incapacity 
from labor as provided by the Act of Congress, dated — day 
of-. 

^ *^ a ^ notwithstanding petitioner’s contribution to the 

. relief fund, and likewise, notwithstanding petitioner’s 
injuries m line of duty and his application for such relief pension, 
only communicated to the defendants herein, and due notice of 
which has been duly given them, and demand upon them having 
been duly made, the said Commissioners have refused and continue 
*° mi? Petitioner the relief provided under said act. 

• Petitioner s incapacity from manual labor has continued 

since the injury above described of date of March 20th, 1908, and 
still continues and is permanent. 

Wherefore the premises considered, your petitioner pravs that the 
writ of mandamus may issue to said Henry B. F. MacfarlandJ Henry 
L. West and Spencer Cosby, Commissioners of the District of Colum¬ 
bia, commanding them to place petitioner’s name upon the pen¬ 
sion roll of the Fire Department of the District of Columbia and to 
grant a pension to your petitioner for his relief, commencing from 
to-wit the 31st day of August, 1908, out of said fire pension or relief 
fund, under the provisions of the afore-mentioned act. 

And for such other and further relief as the Court may deem 
proper. 

ANTHONY J. MOSHEUVEL, 

_ _ _____ _ Plaintiff-Petitioner. 

McNEILL & McNEILL, Attorneys. 

5 District of Columbia: 

t ?? rs ? nally appeared this 29th day of December, 1908, Anthony 
J. Mosheuvel petitioner named in the foregoing petition, and after 
being duly sworn deposes and says, that the facts stated in the said 
foregoing petition are true of his own knowledge except matters 

stated on information and belief and as to those he believes them to 
be true. 

ANTHONY J. MOSHEUVEL. 
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Subscribed and sworn to this 29th day of December, 1908. 

NETTIE P. McKNEW, 

Notary Public. 


Order Making New Parties. 

Filed February 18, 1910. 

******* 

.This cause coming on to be heard upon the motion of McNeill & 
McNeill, Attorneys for Petitioner, asking the Court to make new 
parties to the proceeding, and it appearing to the Court that the de¬ 
fendants Henry L. West and Spencer Cosby have gone from office 
as Commissioners of the District of Columbia, it is, now, bv the 
Gourkthis 18, 1910, Ordered that Cuno H. Rudolph and John 
A Johnston be, and they are hereby made parties defendant hereto; 
and it is further ordered that a certified copy of the rule to show 

cause heretofore issued by this Court on Jan’y 15th, 1909, be dulv 
served upon them. J 

WRIGHT, Justice. 


Order Making New Party. 

Filed March 4, 1910. 

* * * 


* 


for U Prtit^r de w-n ? ° f v 6 TV 0 " of McNei11 & McNeill, Attorney, 
£* P? t ‘ u °Q er » .William V. Judson, one of the Commissioners of 

the District of Columbia, is hereby made a party defendant to this 
calls©. 

By the Court, this Mch. 4, 1910. 

WRIGHT, Justice. 



Answer of Cuno H. Rudolph et al. 
Filed November 4, 1910. 


and WilhZ Cun ° H R, i dol P h ’ John A. Johnston, 

„ E. H. THOMAS, 

Corporation Counsel, D. C., for Respondent*. 
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7 Messrs. McNeill & McNeill. attorneys for petitioner: 

Please take notice that the above motion will be presented to Mr. 
Justice Wright on Friday, next, June 17 1910, at ten o’clock A. M., 
or as soon thereafter as counsel can be heard. 

E. H. THOMAS, 

A tty. for Respondents. 

The Answer of Cuno H. Rudolph, John A. Johnston, and William 
V. Judson, Commissioners of the District of Columbia, to the peti¬ 
tion of the above named Anthony J. Mosheuvel, filed by leave of 
Court first had and obtained, respectfully shows to the Court: 

That the respondents after issue joined by petitioner on the answer 
of the then Commissioners of the District of Columbia were, on 
March 4, 1910, made parties defendant to this cause and have not 
heretofore filed an answer to said petition, and now answering said 
petition as though the same had been exhibited against them, they 
say: 

1. They admit the allegations of paragraph one of said petition. 

2. They admit the allegations of paragraph two of said petition, 
except the allegation that as Captain in said Fire Department the 
petitioner “duly and faithfully performed the duties thereof.” 

3. These respondents deny that the petitioner paid one dollar per 
month to said relief fund out of his salary and they say the said 

sum was deducted according to law from the pay of petitioner 

8 as fireman and he never was entitled thereto as the same was 
public money subject to appropriation by Congress. 

4 and 5. These respondents in answer to paragraphs four and five 
of said petition say that on July 31, 1908, William T. Belt, now de¬ 
ceased, and then Chief Engineer of the Fire Department made an 
official report to the Commissioners of the District of Columbia of 
the injuries received by petitioner and the cause thereof, which said 
report states among other things, that “On March 20th, 1908, while 
this Department was fighting a severe fire in a lumber yard at Sev¬ 
enth and W Streets, northwest, Captain Mosheuvel fell from a pile 
of lumber and broke bones of his ankle and heel and has been ab¬ 
sent from duty since that date. His appearance at the time indicated 
to me that he had been drinking and I believe that if he had not 
been indulging in liquor the accident would not have occurred.” A 
copy of said report is attached to this answer, marked Exhibit '“A” 
and is prayed to be read as a part hereof. 

These respondents do not admit that the injuries received by 
petitioner have permanently disabled him for the performance of 
manual labor, or that they are permanent in character, or that they 
are sufficiently serious to incapacitate him for the duties required of 
a Captain in the Fire Department, and they say that no application 
was made to them or to their predecessors in office to appoint a re¬ 
tiring board to consider petitioner’s case, as required by law in all 
cases of retirement of members of the Police and Fire Departments 
where pensions are requested or are deemed desirable; that it has 
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not been shown to these respondents nor was it shown to their 
9 predecessors in office that petitioner was entitled to have any 

part of the Firemen’s Relief Fund for his use and relief “by 
reason of injuries received or disease contracted in the line of actual 
fire duty, while going to, at, or returning from a fire”, pursuant to 
the statute in such case made and provided. These respondents say 
that it is expressly provided by the Act of Congress approved Feb¬ 
ruary 28, 1901 (31 Statutes 820) “That no fireman shall be entitled 
to any of the benefits of this relief fund who may by reason of his 
own indiscretion bring on any injury or disease which may incapaci¬ 
tate him from the performance of his duties, as a member of the Fire 
Department, or who shall be retired for such cause or causes.” 

That in the administration of the Police and Fireman’s Relief 
Fund the Commissioners of the District of Columbia on the 13th day 
of March, 1907, passed the following regulation and schedule:— 

“That in all eases of retirement of members of the Police and 
Fire Departments, or the granting of pensions to widows, mothers, or 
children, that a retiring board be appointed to consider all cases 
where pensions are requested or deemed desirable; that in all cases 
of retirement of officers or members, the Board of Surgeons shall 
appear and state the physical condition of the officer or member, and 
whether or not said condition is due to injury received or disease 
contracted in line of duty, or that said officer or member has become 

* ^ ( service of fifteen vears that he shall 

be discharged from service. Tf the Board of Surgeons is unable to 
l>e present to state their opinion, a written certificate must be sub¬ 
mitted setting forth the condition. The proceedings of the retiring 
board shall be reduced to writing and the proceedings so conducted 
are to show the date of appointment, the age of the officer or member 
at the time of the inquiry, the record of the officer or member and 
such other information as will enable the said board to determine 
whether the applicant is entitled to the benefits of the Police or Fire¬ 
men’s Pension Funds, and in what amount. The retiring board 
shall make a written recommendation as to the retirement of the 
officer or member, and the amount of pension, if any, to be granted 
and all papers relating to the case after final action by the Commis¬ 
sioners to be filed in the Police or Fire Department with a copy of 
the Commissioners’ order or their final action in the case.” 

10 The scale of pension which has been adopted in the Fire 
Department is as follows, but is not mandatory nor required 
by any law or regulation : 

Chief Engineer Not to exceed $100.00 per month. 

Deputy Chief Engineer “ “ “ 95.00 “ “ 

Battalion Chiefs “ “ “ 75.00 “ “ 

Captains “ “ “ 65.00 “ “ 

Lieutenants “ “ “ 55.00 “ “ 

All others “ “ “ 50.00 “ “ 

6, 7 and 8. Answering paragraphs six. seven and eight of said peti¬ 
tion, these respondents sav that by Section two of an act of Congress 
entitled “An Act to classify the officers and members of the Fire 
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Department of the District of Columbia, and for other purposes,” ap- 
proved June 20, 1903, (34 Statutes 314) it is provided as follows: 

‘That the Commissioners of the District of Columbia shall ap¬ 
point, assign to such duty or duties, promote, reduce, fine, suspend, 
with or without pay, and remove all officers and members of the fire 
department of the District of Columbia according to such rules and 
regulations as said Commissioners in their exclusive jurisdiction and 
judgment may from time to time make, alter, or amend; Provided, 
That the rules and regulations of the fire department heretofore pro¬ 
mulgated are hereby ratified and shall remain in force until changed 
by said Commissioners.” 

That the rules and regulations of the Fire Department in reference 
to the trial and removal of officers and members of the Fire De¬ 
partment in force at the time of the appointment of petitioner as 
Lieutenant and from thence and at the time of his dismissal and re¬ 
moval from the said Fire Department, and which were ratified by 
said Section 2 of the Act of Congress approved June 20, 1906 pro¬ 
vide as follows: ’ F 

Article XV. 

Trials. 

Section 1 . All trials of members of the department shall 

11 be held before such trial officer of officers of the District of 
Columbia as shall from time to time be designated by the 

Board of Commissioners. 

Sec. 2. When complaints are made under oath by citizens against 
members of the department, and when members prefer charges 
against each other, the accused shall be cited to appear before the 
trial officer or officers. 

Sec. 3. After a trial shall have been held and the testimony re¬ 
duced to writing, it shall be submitted to the chief engineer for his 
recommendation, and then forwarded by him to the Board of Com 
missioners. 

Sec. 4. Charges preferred against any member of the fire depart¬ 
ment shall be in writing and sworn to or affirmed, but this shall not 
apply to complaints or charges made by the Commissioners, Chief 
Engineer, or assistant Chief Engineers, foreman, or assistant fore¬ 
men, who may simply put the charges in writing and file the same 
with the chief engineer, who shall without delay furnish the accused 
parties with a copy thereof and cite them to appear before the trial 
officer or officers. 

Sec. 5. A member of the fire department may be removed from 
office against whom any of the following charges shall have been sus¬ 
tained : 

1. Intoxication or the use of liquor while on duty or in uniform 

2. Willful disobedience of orders or insubordination. 

3. Showing disrespect for or to a superior or other persons by inso¬ 

lent, coarse, or violent language or behavior. 

12 4. Willful non-compliance with any rule or regulation 
adopted by the Board of Commissioners. 
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6. Inefficiency by reason of physical disability, or otherwise, or 
neglect of duty. 

6. Neglecting or refusing to pay a just debt contracted during 
term of sendee in the department; provided that the debt, unless ad¬ 
mitted, shall be evidenced by final judgment of a court of competent 
jurisdiction. 

7. Conduct unbecoming a gentleman. 

Sec. 6 . Officers and members of the department shall be removed, 
suspended, or reduced by the Board of Commissioners when in their 
judgm ent, such removal, suspension, or reduction is necessary. 

Further answering, these respondents say on or about January 16, 
1908, a Board of Investigation was convened at No. 1 Truck House 
at the instance of the Chief Engineer of the Fire Department to in¬ 
vestigate a complaint of official misconduct on the part of the peti¬ 
tioner and others. A hearing thereon was had before said board, at 
which the petitioner was present, and said board reported in their 
opinion the complaint had not been substantiated. 

The report of said Board is dated Februarv 7, 1908, and is as fol¬ 
lows: 

“Washington, D. C., February 7, 1908. 

Mr. William T. Belt, Chief Engineer, Fire Department, District of 

Columbia. 

Sir: Your Board appointed to investigate the complaints made by 
Captain C. B. Proctor relative to conditions existing in No. 1 Truck 
Company, has the honor to submit the following report. 

After due consideration of the evidence taken at the investiga¬ 
tion, your Board is of the opinion that the complaints made by 
Captain Proctor were not substantiated, and that the prefer- 
13 ence of charges against the officers and members of Truck 
Company No. 1 is not warranted. 

Your Board recommends, therefore, that no further action be taken 
in this matter. 

Respectfully submitted, 

(Signed) A. J. SULLIVAN, 

1 st Battalion, Chief Engineer. 

“ C. F. BEERS, 

Captain No. 4 Truck Company. 

" C. E. HARPER, 

Captain No. 16 Engine Company. 

The said report and the complaint were by the then Chief Engi¬ 
neer, William T. Belt, on February 12, 1908, referred to the Com¬ 
missioners for their “consideration before further action is taken.” 

Later, on July 31. 1908, the said Chief Engineer forwarded his re¬ 
port and recommendation (Exhibit A) and the record of petitioner 
is submitted therewith, marked Exhibit “C” and prayed to be read 
as a part hereof. On said last named day the Commissioners of the 
District of Columbia removed and retired the said petitioner from the 
service of the fire Department by their order, a copy of which is filed 
herewith marked Exhibit “B” and is prayed to be read as a part 
thereof. 
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These respondents are advised and therefore aver that the said 
Commissioners acted within the power vested in them by Law mak¬ 
ing said removal and retirement of said petitioner, and that he, by 
virtue of said order, ceased on July 31, 1908 to be a member or offi¬ 
cer of said Fire Department, and became and was divested of any 
right to have or receive any relief from said pension fund. 

These respondents further say that there is no record of any de¬ 
mand for a pension made by the petitioner on their predecee- 
14 sors in office; that on or about the 3d day of February, 1910 
the petitioner, through his counsel, did apply to your respond¬ 
ents for the grant of a pension, but did not apply for the appointment 
of any board to investigate the question of the right of petitioner to a 
pension. These respondents thereupon considered the record in pe- 
tioner’s case and said Exhibit A and on or about the 12th day of 
February, 1910 denied petitioner’s request for a pension. 

All matters of fact stated in said paragraphs 6, 7 and 8 contrary 
to the facts herein stated or not herein admitted are denied. 

And having fully answered the said petition these respondents pray 
that the same may be dismissed. 

CUNO H. RUDOLPH, 

JOHN H. JOHNSTON, 

W. V. JUDSON. 


E. H. THOMAS, 

Att’y for Respondents. 


Commissioners, D. C. 


Cuno H. Rudolph, John A. Johnston, and William V. Judson, 
being first duly sworn say that they are the Commissioners of the 
District of Columbia; that they have read the foregoing answer by 
them subscribed and know the contents thereof; that the facts therein 
stated are true to the best of their official information and belief. 

CUNO H. RUDOLPH. 

JOHN H. JOHNSTON. 

W. V. JUDSON 


Subscribed and sworn to before me this eighth day of June A. D. 
1910. 

[seal.] WILLIAM TINDALL, 

Notary Public, D. C. 


15 Exhibit A. 

Washington, D. C., July 31, 1908. 
The Commissioners, District of Columbia. 

Gentlemen : I have the honor to forward certain papers relating 
to the case of Captain A. J. Mosheuvel, of No. 1 Truck Company of 
this Department, and to submit the following statement and recom¬ 
mendation. 

On January 10, 1908, Captain C. P. Proctor, of No. 3 Engine 
Company, came to this office and made complaint against Captain 

2—2268a 
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Mosheuvel and the members of X' 1 Engine Company alleging cer¬ 
tain improper conduct on their part, indecent conduct with a dog, 
loitering on the corners, having women in the house and other minor 
offenses. His complaint was referred to an investigating committee, 
and after hearing thought in their opinion the complainant of Cap¬ 
tain Proctor had not been substantiated. 

From an examination of the records, however, it appears that 
the charges were clearly substantiated. 

I wish to state that on several occasions I have been compelled to 
call Captain Mosheuvel s attention to his violation of the rules in hav¬ 
ing a couple of women visit the engine house to see him, and notified 
him to keep them away, and if he did not stated that I would recom¬ 
mend to the Commissioners that he be dismissed. 

Captain Mosheuvel has been a source of considerable an- 
16 noyanee and trouble to this Department, there now being on 
file in the office thirty-four complaints relative to his failure 
to settle his indebtedness, one of them being a complaint from cer¬ 
tain members of his Company who had endorsed his notes, which in 
itself is sufficient to warrant his dismissal. 

During the latter part of June. 1908, Captain Mosheuvel’s wife 
called at this office with a letter of complaint against her husband 
which I had forwarded to him at her house in order that he might 
submit a report on the same. She stated that her husband had not 
been li\ing with her for a long time and bad not given her any 
money, that he was living with a woman by the name of Mrs. Josie 
Rains, 1334 9th Street, northwest. I pon receipt of this communica¬ 
tion I addressed the letter of complaint to Captain Mosheuvel at the 
address of Mrs. Rains, and received from him a prompt reply, in¬ 
dicating very clearly that he was stopping at that house and’not 
with his wife. Mrs. Mosheuvel further stated that he had only 
given her two payments of $*25.00 for the support of herself and two 
daughters. 

A short time ago Captain Mosheuvel asked me for one night’s 
leave of absence, stating that he was convinced that his wife was con¬ 
ducting herself in an improper manner with another man or men 
and that he wanted to investigate it. Leave was granted, but from 
what I have learned since I am now convinced that Captain Mosheu¬ 
vel told an untruth and that he wanted to leave simply for the pur¬ 
pose of visiting some woman. 

17 On another occasion this man forged the name of one of 

the members of his company to a note for thirty dollars. He 
was given four hours to make restitution, which he did. 

On still another occasion this man purchased a set of furniture 
on the installment plan and sold the same to a fireman before he had 
made final payments on the same. 

On March 20, 1908, while this Department was fighting a fire in 
a lumber yard at 7th and W streets, northwest, Captain Mosheuvel 
fell from a pile of lumber and broke the bones of his ankle and heel 
and has been absence from duty since that date. His appearance at 
the time indicated to me that he had been drinking, and I believe 
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that if he had not been indulging in liquor the accident would not 
have occurred. 

The papers in the case and also an abstract of Captain Mosheuvel’s 
record are enclosed herewith. 

In conclusion, I desire to invite attention to the fact that every 
possible opportunity has been granted to this man to improve his 
conduct and the utmost leniency has been shown towards him, as 
much in fact as could be extended to any one. I believe now that he 
has been and is abusing the faith of the Commissioners and the Fire 
Department and that he still continues his improper conduct. 

In view of the facts set forth above, I have the honor to recom¬ 
mend that Captain A. J. Mosheuvel be dismissed from the service 
of the Fire Department, to take effect from and after this date. 

Respectfully, 

(Signed) WM. T. BELT, 

Chief Engineer. 

18 Exhibit B. 

July 31, 1908. 

Ordered: 

That Captain A. J. Mosheuvel of the D. C. Fire Department is 
hereby removed for the betterment of the service, to take effect from 
and after July 31, 1908 

By order of Commissioners, 

[seal.] (Signed) WM. TINDALL, Secretary. 


19 Exhibit C. 

Headquarters of the Fire Department, District of 

Columbia. 

Chief Engineer, William T. Belt. 

Washington, July 6, 1908. 

Record of Captain A. J. Mosheuvel. 

Appointed October 17, 1896. 

Promoted to Lieutenant July 1, 1900. 

Promoted to Captain September 1, 1905. 

July 10, 1901, complaint for non-payment of grocerv bill for 
$13.93. 

November 1, 1901, complaint for non-payment of coal bill for 
$2.90. 

November 2, 1901, complaint for non-payment of doctor bill for 
$57.00. 

December 11, 1901, complaint for non-payment of note for $23.00. 
January 22, 1902, complaint for non-payment of notes for $43.29! 
March 18, 1903, complaint for non-payment of note for $23.00. 
May 26, 1903, complaint for non-payment of bill for $71.48. 

May 20, 1903, complaint for non-payment of bill for $6.00. 
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June 30, 1903, complaint for nor.-payment of bill for $3.05. 

July 15, 1903, complaint for non-payment of shoe bill for $1.45. 
July 28, 1903, complaint for non-payment of notes for 
$26.90. 

20 July 30, 1903, complaint for non-payment of tobacco bill 
for $2.00. 

December 15, 1903, complaint for non-payment of notes for 
$23.90. 

September 4, 1903, complaint for non-payment of tobacco bill 
for $2.00. 

September 9,1903, complaint for non-payment of notes for $15.00. 
November 3, 1903, complaint for non-payment of clothing bill 
for $5.00. 

January 26. 1904, complaint for non-payment of notes for $63.38. 
February 19, 1904, complaint for non-payment of bill for $29.60. 
April 29, 1904, complaint for non-payment of grocery bill for 
$60.48. 

February 20, 1904, complaint for non-payment for clothing bill 
for $2.50. 

September 6,1904, complaint for non- -ayment of notes for $23.00. 
December 28, 1904, complaint for non-payment of grocery bill for 
$16.84. 

May 8, 1905, complaint for non-payment of doctor bill for $19.00. 
September 1, 1905, complaint for non-payment of notes for $40.00 
October 3, 1905, complaint of non-payment of doctor bill for 
$17.00. 

February 8, 1908, complaint for non-payment of liquor bill for 
$16.00. 

February 24, 1908, complaint for non-payment of jewelry bill for 
$16.30. J 

March 3, 1908, complaint for non-payment of grocery bill for 
$2.90. 

March 16, 1908, complaint for non-payment of jewelry bill for 
$16.50. 

June 12, 1908, complaint for non-payment of notes for $56.50. 
June 23, 1908, complaint for non-payment of jewelry bill for 
$25.00 or more. 

21 June 30, 1908, complaint of Private E. L. Hanback, a 
member of his company for non-payment of $7.00 borrowed 

from him. 

June 29, 1908, complaint of Driver Mackintosh and Private A. J. 
Smith for non-payment of notes whicn they endorsed for him. 
These two men were also members of his company. 

July 1, 1908, complaint for non-payment of board bill for $10.00. 
July 10, 1907, Anonymous postal card complaining as to his con¬ 
duct with a strange woman. 

August 7, 1908, anonymous letter as to his conduct at 635 Florida 
Avenue, northwest. 

22 Endorsed: Issue joined on this answer. McNeill & Mc¬ 
Neill, Att’v- for PI ft. 
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Opinion af Court. 

Filed December 16, 1910. 

******* 

In this case a petition is filed asking for a mandamus against the 
Commissioners of the District of Columbia, directing them to place 
the name of the relator upon the pension roll of the Fire Depart¬ 
ment, and to grant a pension to him, commencing August 31, 
1908; and for such other and further relief as the court may deem 
proper. 

The petition states that the said relator entered the service as a 
fireman on October 17, 1896; that he served as a private in the 
Fire Department until July 1, 1900, when he was promoted to 
Lieutenant, and continued to serve as Lieutenant until August 31, 
1905, when he was promoted to Captain. That during the time of 
his entire service, from October 17, 1896 to August 31, 1908, one 
dollar per month was deducted from his salary, and added to the 
relief fund, under the acts of Congress. 

That on March 20. 1908, the relator was injured while in actual 
duty at a fire, at a point on 7th street, or Georgia Avenue, between 
Florida Ave. and Pomeroy Street. That said injury was 
23 serious, whereby he became permanently disabled for the 
. performance of manual labor, and became entitled to a pen¬ 
sion, under the laws of this District. That he has repeatedly de- 
manded of the defendants that they grant him such pension, but 
they have refused to do so; and that by an order passed by the said 
Commissioners, he was dismissed as a^Captain in the said Fire De¬ 
partment, as of the 31st day of August, 1908. That this order of 
dismissal was entered without any charges being filed against him 
and without any trial or hearing, and while he was still under medi¬ 
cal treatment for the injuries sustained in the line of duty and be¬ 
fore he had returned to duty. 

The petition avers that such order could in no wise affect the 
relator s interest and rights to a pension, his right thereto having 
accrued before said order of dismissal was made. 

The respondents, in their answer to the petition, admit the service 
of the relator and set out a report made to them on July 31 1908 
by the late W llliam F. Belt, Chief Engineer of the Fire Department.’ 
in which he reflects on said relator, and is in conflict with the report 
of an investigating board previously appointed; and a copy of the 
order of the same date by which they claim the said relator was 

words ^ ^ r ° m °^ Ce ' T ^ e order remova l is in the following 

“July 31, 1908. 

Ordered, that Capt. A. J. Mosheuvel of the D. C. Fire Department 

S£S3 SS,?,,**" of ““ ""** * “* 

Bv order of the Commissioners, 

WILLIAM TINDALL, Secretary ” 
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There is no claim in the answer, or in the evidence, that 
any trial of the relator was had, before the passing of said 
order; but counsel for the respondents claim that the Commissioners 
have ample power to remove a fireman at any time, with or without 
cause; and having passed the order of removal, that the relator has 
no longer any standing which entitles him to demand a pension or 
and examining board to consider the question; and that therefore’his 
petition must be denied. 

The relator replied to the allegations of fact contained in the 
answer, and in his replication he denies the right of the Commis¬ 
sioners to dismiss him from the Fire Department, and says that said 
order of dismissal was entered without notice of anv kind to him 

He also denies that his injury while in the line of dutv was caused 
by his being under the influence of liquor and he denies anv alle¬ 
gations in the said answer, that he has been guilty of conduct'unbe- 
coming an officer; and he claims that his entire sendee was honor- 
able, upright, and free from any just complaint or blame 

Testimony was taken in open court, from which it is fair to pre¬ 
sume that the relator did receive a serious injury which appears to 
be of a permanent nature; and that he received the .same in the line 
of duty: and that he was not intoxicated at the time; so that the 
court will assume, that while he was Captain in the Fire Department 
he received an injury in the line of duty that would entitle him to 
consideration as an applicant for a pension, to be paid from the 
tunn provided for such purposes. 

Assuming these facts, the question seems to be, whe’ther 
to or not his removal has deprived him of the benefit of asking 
for such consideration; and if not. whether it is competent 

danius’ *° ° btmn ,he re ,ef <1esire<1 b .v means of the writ of man- 

When this case was before my colleague, Mr. Justice Wright, he 
na« inclined to the opinion that the Commissioners are not, under 
the ac of 1896. vested with discretion to determine who shall be 

f‘I, e !f hekn?fi a° r Pension, but that the right is absolute if the 
fact of injury in the line of duty has transpired. 

At that hearing, however, he declined to issue a writ of man- 
damus because it did not appear that any application had been 

pensfon'roll. 6 *° the ^"^'^ers. , 0 be placed upon the 

It does appear in the testimony taken at the present hearing that 
sometime in he summer following the accident and injury he was 
recommended by the physician. Dr. Wall, to be seJTefore The 
Hoard of Fire and Police Surgeons. This recommendation does 
not appear to have been made, however, until after the order dis¬ 
missing him from the service. The chief clerk of the Fire Depart 

"w- , Gef ’ r f, S ' "' atson - testifie<1 that there was no record' 
within his knowledge, that any application had been made for an 

examination before a pension board; but he also stated that a report 
was received every month, showing the condition of each InTured 
member of the Fire Department, and that the Department knew 
that Capt. Mosheuvel was under the care of Dr. Wall 
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It also appears by the answer of the respondents, that since his 
removal, the relator, through his attorney, has demanded of 
zb them a pension. 

r ,,J he language of the act of June 11, 1896, (29 Statutes-at- 
Large, 40o,) provides that the fund under the control of the Com¬ 
missioners, for the benefit of firemen, “shall be used for the relief 
of any fireman who, haying served not less than twelve months 
.. by reason of injuries received, or disease contracted in the 

fine of actual fire duty, going to, at, or returning from a fire, or 
having served not less than fifteen years, shall become so perma¬ 
nently disabled as to be discharged from service therefor.” The 
remainder of the provision is in reference to the widow and children 
and providing that the fireman shall not receive any benefit if his' 
injuries are the result of his own indiscretion, or who shall be retired 
because of incapacity brought about from his own indiscretion; and 
providing the limit tor the pension to the various beneficiaries. 

Lan tins statute be properly construed to mean that a fireman who 
has been injured in the line of duty, without any fault on his part, 
ff" be rf b !' an y dl . schar 8 ed - and his nght to a pension thereby cut 
• ,i n CI meaning c , an be S lven to it, there is nothing to pre¬ 
vent the Commissioners from discharging any fireman, who mav be 

tfon 0 fn/ “‘ Jl ! red 111 llne , of dut y> bef °re he has made an applica- 
tion for pension and by such removal arbitrarily prevent him from 

receiving any relief from the said fund on account of injuries so 
sustained. Such construction would not encourage persons toseek 
empioyment m the Department, and would seemVbe againsMhe 
interest of the community, and against public policy. 

07 *1 • una .kl e to give any such meaning to the law but 

tain' k ;n bat ‘ be f“ r «° n3t ruction is, that when a fireman sus- 
. ^ms injury in the line of duty that entitles him to become a 
pensioner, it is too late for the Commissioners to then arbitrarily 
remove him from office, and deprive him of that right ^ 

atlar^luw^tf 1 ° f Co “£ ress of June 20 > 190(3, (34 Statutes- 
at -Laige, ol4,) can have any different meaning. A fireman mav be 

removed f ™ m office at any time, but if entitled to pension hiJ re- 
pension* Sh ° U W b ° contem P ora neous with the order granting the 

.•JR*® ° ther question, as to the right of the relator to obtain the re- 
®m he d< f lre i hy the ' vnt of mandamus, is not so clear. The ques¬ 
tion of the degree of injury sustained, and the probability oTits 

P® ‘ laIleric ' >. and tbe method of ascertaining that condition are 
matters requiring experts, and the Commissioners have formulated 
some rules m reference to the assembling of medical boards to ex 

am wh fPP h ® ants . for Pension, and to determine their condition 
^ hether the relator can have a pension nr nnt mnet a j 

the favorable report of such an examining board ’ PCnd Up ° n 

It seems to me. however, that the prayer for general relief cm, 
sidering all the testimony and circumstance* con ' 

rfBrtA. w 

uni y for examination before the same; and if their report corrobo- 
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rates the testimony taken in open court in this case, as to the con¬ 
dition of the relator, I think the court may require them to place 
his name upon the pension roll, and to give him the benefit of the 
fund provided for such purposes. 

JOB BARNARD, Justice. 


Order Directing Mandamus to Issue. 

Filed December 23, 1910. 

* * * * * * * 

This cause coming on to be heard upon the Petition of the Re¬ 
lator, the answer of the Respondents and the evidence taken in 
open Court, and Counsel being heard, it is this the 23d day of De¬ 
cember, A. D., 1910, bv the Court, 

Ordered, that the Writ of Mandamus issue in this cause as prayed 
in the Petition of the Relator, commanding, enjoining and re¬ 
quiring the respondents, as Commissioners of the District of Co¬ 
lumbia, to cause the assembling of a Medical Board for the exami¬ 
nation of the physical disabilities of the Relator, the said Board to 
report its findings to the said respondents; and it is further ordered 
that the said \\ rit of Mandamus shall require the said respondents, 
upon the coming in of the report of the said Medical Board, show- 
ing the state of the disability of relator, to grant the relator such 
pension as his disability warrants and requires, under the rules and 
regulations of the Fire Department, of the Government of the Dis¬ 
trict of Columbia. 

JOB BARNARD, Justice. 

The respondents except to the ruling of the Court in passing this 

order & in open Court appeal to the Court of Appeals from this 
order. 

E. H. THOMAS, 

For Respondents. 
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Supreme Court of the District of Columbia. 


Friday, January 6th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard 
Justice, presiding. * 

******* 

Come now the respondents by their attornev Mr E H Thomas 
and submitting to the Court, the Bill of Exceptions taken at the 
hearing of this cause pray that the same be signed and made of 
record nunc pro tunc, which is now accordingly done. 
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Bill of Exceptions. 

Filed January 6, 1911. 

******* 

Messrs. McNeill & McNeill, Attorneys for Relator. 

Gentlemen : Herewith is presented to you, as counsel for said 
relator, copy of proposed bill of exceptions in the above entitled 
cause and you are hereby notified that on Friday the 6th day of 
January, 1911, at the opening of the Court, or as soon thereafter as 
counsel can be heard, counsel for the respondents will submit the 
said bill of exceptions to the Court to be settled. 

E. H. THOMAS, 

-pv . j , Attorney for Respondents. 

Dated December 28th, 1910. 


30 Received a copy of the above notice and a copv of the bill 
1910 ° f eXCeptlons mentioned therein this 28th day of December, 

R. H. McNEILL, 

Attorney for Relator. 

Be it remembered that at the trial of this cause before the Hon- 
orable Job Barnard one of the Justices of the Supreme Court of 
the District of Columbia, without a jury, counsel for the respondents 
in tlie above entitled cause objected to the taking of testimony on 
the ground that the relator had been removed the the Fire Depart¬ 
ment of the District of Columbia and was no longer a fireman and 
was not therefore entitled to a pension, and cannot maintain this 
proceeding unless he is re-instated as a fireman in said Department; 
that, in any event no mandamus can issue other than requiring the 
t ension Board to be convened and to hear testimony as to relator’s 
disability, and that the court has no right to fix ‘the pension or 
take testimony looking to the amount of the pension. Whereupon 
the court reserved its ruling on said objections. 

Thereupon, the relator, to maintain the issues on his part joined 
produced as a witness Doctor Joseph S. Wall, who stated that he 
is a practicing physician in this District; that he was a practicing 
physician on March 21 1908; that on said last mentioned date he 
was a member of the Board of Police and Fire Surgeons, of the 
District of Columbia; that he remembers the fire at 7th street and 
Florida avenue on the night of March 20, 1910; that it happened 
that witness was at said fire in response to a call in that 
dl vicinity; that witness was standing just across the street 
as near as from here to that side of the room” from a pile 
of lumber; that he saw Captain Mosheuvel climb a ladder to the 
top of that pile of lumber; — that witness reached him in about a 
moment and had him carried to the other side of the road • that he 
8 — 2268 a 
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examined Captain Mosheuvel and f >und he had a broken ankle on 
the left leg and the right leg wa? .severely injured; that witness 
ordered Captain Mosheuvel to be sent to Garfield Hospital, and sub¬ 
sequently he was taken to his home; that there is no question in 
witness’ mind that Captain Mosheuvel was not intoxicated; that some 
time in the summer following the injury witness recommended 
that Captain Mosheuvel be sent before the Board of Fire and Police 
Surgeons. 


On cross-examination this witness testified that he does not re¬ 
member whether the recommendation to send Captain Mosheuvel 
before the Board of Tire and Police Surgeons was in writing or not; 
that sometimes he used the telephone; that there was no question 
in his mind that Mosheuvel was not intoxicated at the time of the 
accident at said fire; that it was after Mosheuvel was separated from 
the service he recommended he be sent before the Board of Police 
and Fire Surgeons; that his condition now is practically what it 
was at the time witness ordered him before said Board; 

On re-direct examination, this witness, in testifying as to the 
nature of Mosheuvel’s injury stated that he had a fracture of the 
left ankle and his right leg was badly injured; that he saw him 
daily at the hospital; that he was not intoxicated; that he saw him 
half a minute after he fell, and being a member of the Board of 
Police and Fire Surgeons witness took particular notice to 
32 see whether Mosheuvel was intoxicated or not. In describing 
how th e accident happened this witness stated that Mosheuvel 
climbed up the pile of lumber to get to the fire on top, as he under¬ 
stands it, and when he reached the top he caught hold of a board 
which swayed in a sort of see saw way and it gave away and he fell 
This witness further testified that Mosheuvel suffered a bad wrench 
ol the left ankle and nearly all ot the bones wos broken; that his 
right ankle was badly sprained, and because of these injuries he 
was a long time getting well; that witness attended him from the 
time of the injury until sometime in August; that he has seen him 
since, that he does not know whether he has been working or not' 
that tiie last time witness examined him he was able to go about* 
he used to come to witness’ office and used a heavy cane to support 
his weight; that the cane was almost like a crutch; that witness 
examined him every day; that witness examined him ‘‘this morn¬ 
ing; ‘that his condition is the same as it was in August; that his 
present state does not prohibit the use of the fractured limb; that 
said limb did not improve; that he cane use said limb now; that he 
can walk without a crutch or cane; that he was able to limp around 
on a crutch about two months after the accident, then he discarded 
the crutch and used a cane; that he has recovered from the sprained 
ankle; that his ankle is something more than a stiff ankle; that his 
ankle is in such a condition that he could not do fire dutv it is 
swollen almost three times its natural size; that it is not strong; that 
he is not incapacitated from all work, but could do light work such 
as clerical work if possessed of the qualifications; that he could not 
o as well as before the accident at his occupation as a car- 
66 penter; that he had not told witness that he had been work¬ 
ing at his trade as carpenter; that he could not do as well as 
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before at his trade on account of the nature of the injury, the weight 
of his body falling outside of the proper line of his foot and he 
could not stand on this foot for any length of tiine. Witness further 
stated that he resigned as a member of the Board of Police and Fire 
Surgeons about the middle of May, 1909; that he has not been con¬ 
nected with the District’s service since; that he was Chairman of 
said Board when Captain Mosheuvel was discharged. 

To further maintain the issues on his part joined, the relator pro¬ 
duced as a witness George B. Betz, who testified as follows: 

That he is a member of the Police Force of this District; that he 
is stationed in the vicinity of 7th street and Florida Avenue, north¬ 
west; that he was present at the fire on March 21, 1908; that with 
reference to seeing Captain Mosheuvel at this fire witness stated that 
Captain Mosheuvel was with Dr. Wall; witness was directed to take 
the wagon down by the slaughter house and he saw Captain Mosh¬ 
euvel with Dr. Mall; the doctor told witness to hurry Mosheuvel to 
Garfield Hospital; witness carried him to Garfield Hospital and 
on the wav down he showed witness his foot, and witness stated 
to him it was probably broken; witness helped to undress him and 
put him in bed; that Captain Mosheuvel was perfectly sober. 

To further maintain the issues on his part joined, the relator, 
Anthony J. Mosheuvel, testified in his own behalf as follows: 

That he was appointed to the fire Department on the 17th day 
of October, 1896; that at the time of his appointment he was 
34 made a private; that he was a private four years and in 1900 

he Was made a lieut « nant > tJiat on the 31st day of August, 
1905, he was made a Captain. In testifying as to what happened 
on the night of the fire, witness stated that he had orders to assign 
all the men from Chief Belt; that he came down and started to work 
on a pile of lumber which had started to burn again and as he got 
near the top he placed his hands on the top of the pile and fell 
back; that he looked around and saw a twelve-foot fence on the 7th 
street side and in order not to fall on that and crush his ribs he 
sprang and came down on the pavement ; that the injuries he sus¬ 
tained are what the Doctor just stated; witness stated that he was 
not intoxicated. 

Thereupon the following question was propounded to this witness 
by counsel for the relator: 

Q. Captain, state what happened after this in the matter of pro¬ 
curing a pension. I mean with reference to your appearance before 
the Board of Police and Fire Surgeons and asking them for an ex¬ 
amination. 

To this question at the time it was put, and before it was answered 
the respondents, by their counsel, objected unless it is shown that 
a retiring board was appointed by the Commissioners and that he 
appeared before the board; which objection the court overruled and 
permitted the said question to be put and answered; to which ruling 
of the court the respondents, by their counsel, then and there ex- 
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cepted and prayed the court to note the same upon its minutes 
which was done. ' 

And thereupon after the foregoing proceedings, which are hereby 
a part hereof, the witness further testified as follows: 
35 That he did not apply for a pension right away, because he 
thought he would go back on duty; that his case was to come 
up on the 4th of September and on the 31st of July he was dis¬ 
missed, that he was at Takoma Park when notified of his dismissal* 
that he had no notice whatever of charges against him; had no 
hearing of any kind; that he had never had any trial on the charges 
of intoxication alleged against him; that when he was dismissed 
he had no notice of the charges, that the only notification he got 
was that he was dismissed; that he works at carpentering, but is 
unable to do what other carpenters do. 

On cross-examination, this witness testified that he was not on 
duty at the time of the fire; that he was ordered on dutv; that he 
was not at the engine house, because it was his day off; that he 
would say the fire was about 12:20 or 12:30 A. M. that he was sent 

\tnr^ d ion!f r ?i ?’! "! tv; , ,bat lle was "li'ired on the 21st day of 
March, 1908; that be thinks he was in the hospital from his injuries 

fnthi°r" r i° r V ° ’ 1 lat nf,er leavin « ‘he hospital he went to his 
r lle ,loeQ | l0t know how long he remained there; 

that he first walked on crutches the hospital; that he first walked 
on the outside with crutches when he got out of the hospital - that 

he thi , k ksV° the t ? b an< ? fr , n,n the cab to h ‘s father’s house; that 

work h k i r „ ° WOrk , abo , ut June - 19m > i that when he went to 
«ork he could walk around a little but not very good- that he has 

not been working since then; that he worked on and off. a carpenter 

cannot alwavs get work, but whenever he could get work he took it; 

3fi ! , , he bas beer > doing carpenter’s work in going up on 

36 tho r ,nS t' tr ,’ oV ; ,1S i‘ : that he bas not been d P oing 

♦v. ^ * ^gular work but superintending the work he sees that 

Iwirt-^l ° f ,be , m< ? n do the work; that he has also been doing actual 
work at carpentenng; that if he wanted to work a little bit. he would 

bu ‘ lf be , d > d not , be " oul, i ^t; that bis duties were to see that the 
men did the work; that he was hired that wav. Witness said in 

if^T: sort 

SpTe r „fed d ; at cot:;? S S fi i° f / 1,e h " ri "‘ - d -IheK 

ttVlr; blM ^ Foh^’rv's.^l^OS^or'sixteen^dolfa^^th^t'h^got 

self or relator^ and .° f cou "- 

permitted said exhibit including the item of saidb'm'mbe ® T'* 
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“Washington, D. C., February 7, 1906. 
William T. Belt, Chief Engineer, Fire Department. 

, ^L our Board appointed to investigate complaints made by 
Captain C. P. Proctor, relative to conditions existing at No. 1 Truck 
Company, has the honor to submit the following report: 

After due consideration of the evidence taken at the investigation 
your Board is of the opinion that the complaints made by Captain 
Proctor were not substantiated and that the preference of charges 

against the officers and men of Truck Company, No. 1, are not war¬ 
ranted. 

0 _ i Yo 1 ur B ? ard recommends therefore, that no further action 
o7 be taken in this matter. 

Respectfullv submitted, 

(Signed) ‘ A. J. SULLIVAN, 

Chief Engineer , First Battalion. 

C. F. BEERS, Captain. 

C. C. HARPER, Captain. 


And thereupon after the foregoing proceedings, which are hereby 
ill 1 1 1 • m on further cross-examination, testi- 

fied Vu . h l , rec T® d a c °Py of the order of his dismissal, and 
said that the form of the order of said dismissal was as set out in 
Exhibit * B of the respondents’ answer, filed in this case 

On re-direct examination this witness testified that the investiga¬ 
tion at J ruck Company No. 1 were upon charges something about 
throwing wet towels about the engine house. 

On re-cross examination witness said that the Captain of truck 
Company No. 3 and seventeen men and about fifteen outside wit- 
nesses testified about the members of the company in this investi- 
gallon; that the Board cleared them, but the Commissioners uphdd 
Captain Iroctor, that he thinks they all were exonerated by the 
Board. 1 hereupon the following questions were asked: 

By the Court: What were the charges? 

* IcXkill : Sonie very filthy charges about a dog. 

Mr Thomas: Some charges about discipline and having women 
around the station house, is that not so? 

The V itness: Yes, sir; hut the report cleared us from it. 
he'not? H ° MAS: Mr ' Bet ' Chief En g' n eer, at that time, is dead, is 

The Witness: Yes, he is dead. 
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■ ? h f rdator t0 further maintain the issues on his part 
joined, thereupon called as a witness Dr. William P Reeves 

• »k- rv°. ? est 'fied as follows: That he is a practicing physician 

vears^thafh^ii^** 16 . has b< : en practicing his profession about ten 
.tears that he has examined the leg of A. J. Mosheuvel the relator- 

he made such examination this morning; that he finds relator’s 

left ‘inkle \erv much enlarged, should say about twice its natural 

size; that he undoubtedly had bones broken in the ankle and lisa 

men* ruptured, which makes a permanent disability; Ihat he urn 
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derstood from the history of the (ase the injury happened about 
two and a half years ago; that he would say the present condition is 
permanent; witness thinks relator’s present condition renders him 
incapable of doing the ordinary work of a carpenter. 

On cross-examination this witness testified when asked the ques¬ 
tion. How would your opinion be affected if you knew that he had 
recently testified that he had done carpenter’s work and climb- lad¬ 
ders*. A. I do not mean to say that he could not do certain kinds of 
work or certain portions of a carpenter’s trade. That he was speak¬ 
ing not only of dangerous work but that it is impossible for relator 
to do the ordinary day’s work of a carpenter; that he does not recall 
of having in his practice any case of a carpenter suffering a like in- 
jury that the condition of his ankle is the result of bones broken and 
torn ligaments; that he saw him walk around the court room and 
out into the hall: that his ankle is not strong; he is unable to walk 
properly; to what extent relator can continue to walk without as¬ 
sistance witness says he does not know, but he is satisfied he would 
not be able to stand long or for any length of time, “sav the 
time of a day’s work, on that limb.” Witness does not know 
how much work relator has stood. 
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The relator to further maintain the issues on his part, joined pro¬ 
duced as a witness John B. Watson, who testified as follows* That 
he is a Lieutenant in the fire sendee; that he held said position 
March 31 1908; that he was present at the fire in question; that 
he observed Captain Mosheuvel at said fire; that he saw him two or 
three times for four or five minutes; that he was assisting in raising 
ladders; that he was actively at work so far as witness knows; that 
he saw no intoxication, that he did not see relator injured or after 
he was injured. 

The relator to further maintain the issues on his part joined pro¬ 
duced as a witness Albert ITeisce. who testified as follows- That he 
is in ‘he fire service of the District of Columbia: that he was in said 
«inice March 20 1908; that he was directly associated with Chief 
Belt as his aide; that on two or three different occasions witness gave 
orders from Chief Belt to Captain Mosheuvel: that he cannot £ 
member the orders; that he saw Captain Mosheuvel when he de- 
hvered the orders; that he was at work; that he showed no indicn- 

i °[i, b ! 1 ! 1C J °' her ' vl ‘ ie ‘han sober: that he did not see him in- 
jured, that he did not see him after he was injured 

On cross-examination this witness said he delivered orders to 
Captain Mosheuvel from Chief Belt; that he had no reason to ex 
amine Captain Mosheuvel to see if he was sober; that he did not 
investigate whether Captain Mosheuvel was intoxicated or not.: that 
Chief Belt saw* Captain Mosheuvel. 

To further maintain the issues on his part joined, the relator nro- 
duced as a witness Upton C. Rollins, who testified as fol- 
40 fows:.That on the night of the fire in question he was a 

member of the Fire Department of the District; that he was 
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assistant driver; that he saw Mr. Mosheuvel at work at said fire; 
that he was putting up ladders; that he saw him two different times 
at said fire; that he was assisting in putting up the ladders both 
time-; that he was sober; on cross-examination, witness said he did 
not examine him to see whether he was sober or intoxicated. 


Thereupon the respondents, to maintain the issues on their part 

joined, produced as a witness George S. Watson who testified as 
follows: 

That he is Chief Clerk of the Fire Department of this District; 
that he has held said position since July, 1906; that after the dis¬ 
missal of Captain Mosheuvel his place was filled. Witness was then 
asked to state to the court what the proceeding is under the order 
of the Commissioners of March 13, 1907, in reference to cases of re¬ 
tirement of Police and Firemen, the manner in which the Board 
w organized and so forth, and he stated that when a member of the 

tv ^ e P ar ^ men ^ applies for retirement he is referred to the Board 
of Fire Surgeons and they are required to submit a report and recom- 
mendation, .stating the nature of the disability and the extent of the 
disability and recommend to the Chief Engineer whether or not the 
man is incapacitated or unable to perform further sendee; that when 
the report is received if it recommends retirement the Chief Engi¬ 
neer appoints three members of the Fire Department, one Chief and 
I wo Captains. This Board considers the man’s record and the report 
and recommendations of the Board of Police and Fire Surgeons 
and on the basis of that they recommend the amount of pension 
which they think the man entitled to. The recommendation 
41 is forwarded to the Chief Engineer and by him forwarded 
, n *°. th ® Commissioners either approved or disapproved; that 
m Captain Mosheuvel s case this procedure was not gone through 
r e P° rt ; n ° firing board appointed; he was never sum¬ 
moned before a retiring board; that a retiring board is appointed 

„oL ea rV aS f’ bu b n ° l . appl, . Cat . ion was made for a board in the 
wse of Captain Mosheuvel, that a retiring board is appointed for 

some one in the semce; that Captain Mosheuvel was dismissed from 
the service before he reported for duty; that he was dismissed July 
31, 1903; witness further testified that his office received a renort 
every month showing the condition of each injured man of the Fire 
Department; that at the time the charge was made against Captain 
Mosheuvel witness knew he had not returned for duty and he pre¬ 
sumed that the Captain was sick; that it would not have been out of 
the ordinarv and against the rules for Captain Mosheuvel to make 
pplication for a pension while under the doctor’s care • that it is the 
usuM way; that should Captain Mosheuvel want to go back to 

Ind q appl,c l Ion wou,d be referred to the Board of Polfee 
a " dFl ? Surgeons; there is no record that Captain Mosheuvel made 
application for an examination before a Pension Board. Witness 
thereupon identified Exhibit “A" of the respondents’ answer S 
official report of the late Chief of Engineers of the Fire Department 
of the District of Columbia. Mr. William T. Belt and statad^.hat 
the papers referred to in this report was the report of the Intiigal 
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ing Committee made May 7, 1908, °nd the testimony accompanying 
it and also the bad record of Captain Mosheuvel. 

Thereupon counsel for the respondents read the report of Chief 
Belt filed with the answer, and also the report of Chief Belt 
42 forwarding the report of the investigating Board above re¬ 
ferred to dated February 7, 1908. Thereupon counsel for 
the relator read in evidence from page three of the answer of the 
respondents, Cuno IT. Rudolph, et al., the regulation of the Commis¬ 
sioners and schedule of pensions passed bv their order of March 13, 
1907, also article 15 of the rules and regulations of the Fire Depart¬ 
ment on the subject of trials, also the Act of Congress approved June 
20, 1908, (34 Stats., 314) set forth on page four of the said answer, 
and the report of the board of investigation dated February 7, 1908! 
contained in page 7 of said answer and all the exhibits referred to 
in the said answer were read in evidence. 

The above is all the evidence taken in the case. 

Thereupon the Court ruled that under the said testimony the 
relator was entitled to the writ of mandamus to require the respond¬ 
ents as Commissioners of the District of Columbia to cause the as¬ 
sembling of a medical board for the examination of the physical 
disabilities of the relator; that the said board should report its" find¬ 
ing 9 . to the said respondents and that the said respondents, upon the 
coming in of the report of the said medical board, showing the state 
of the disability of the relator, grant to the relator such pension as 
^ a a n tv a n d requires under the rules and regulations 
of the Fire Department of the Government of the District of Co¬ 
lumbia. To which said ruling and to the receipts of the said testi¬ 
mony respondents, by their counsel objected, on the ground that the 
relator having been removed from the force was no longer a fire¬ 
man and was not entitled to a pension and cannot maintain this 
proceeding unless reinstated as a fireman, and that in any 
43 e\ent no mandamus can issue except to require the pension 
board to be convened and to hear testimonv as to his dis¬ 
ability and to return their finding to the said respondents to take 
action thereon. But the Court overruled the said objections. There¬ 
upon the respondents, by their counsel duly excepted thereto, which 
said exceptions as well a* the exceptions hereinbefore noted were by 
the Court allowed and noted upon its minutes. 

Inasmuch as matters are not fullv of record and the Court on 
motion of counsel for respondents wishes them to be made of record 
signs this bill of exceptions this 6th day of Jan’y, A. D 1911 now 
for then. 

JOB BARNARD, Justice. 
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Directions to Clerk for Preparation of Transcript of Record, 

Filed January 6, 1911. 

* * * v * * * 

The Clerk of said Court will please embody in a transcript of the 
record for the Court of Appeals the following: 1. Petition. 2, 3, 
Orders. (2) making new parties. 4. Answer of Rudolph et al., & 
joinder of issue (endorsed on answer). 5. Opinion of the Court. 6. 
Order directing w r rit of mandamus to issue; exception & notation of 
appeal. 7. Bill of exceptions. 

E. H. THOMAS, 
Attorney for Defendants. 

F. H. S. 

I consent hereto. 

R. H. McNEILL, 

Attorney for Petitioner. 


44 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
4d, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 51284 at Law, wherein 
IbeUmted States on relation of Anthony J. Mosheuvel is Petitioner 
and Cuno H. Rudolph, et als. are Respondents, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 

at the City of Washington, in said District, 
this 25th day of January, 1911. 

[Seal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNG, Clerk. 

°*L Distnct of Columbia Supreme Court. No. 
ZZbb. Cuno H. Rudolph et al., appellants, vs. Anthony J. Mosh- 
euvel. Court of Appeals, District of Columbia. Filed Jan. 26, 1911 
Henry W. Hodges, clerk. 
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